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Economic, Social and Cultural Rights Bill 

 

A 

BILL 

TO 

 

give further effect to economic, social and cultural rights as human rights [in the United 

Kingdom]; and for connected purposes. 

WHEREAS: 

(1) Recognition of the inherent dignity and of the equal and inalienable rights of all 

human beings is the foundation of freedom, justice and peace 

(2) The people of the United Kingdom have a long history of achieving that 

recognition through struggle and rebellion against tyranny and oppression 

 

(3) The responses of Parliament over centuries have been both to suppress those 

struggles and rebellions and to address their causes, including by the acquisition 

of greater powers and authority and the enactment of legislation to further social 

justice and protect human rights 

 

(4) Such legislation has included Magna Carta Libertatum 1215, Carta de Foresta 

1217, Bill of Rights 1689, Roman Catholic Relief Act 1791, Slave Trade Act 

1807, Representation of the People Act 1832, Representation of the People 

(Scotland) Act 1832, Slavery Abolition Act 1833, Married Women's Property 

Acts 1870 and 1882, Trade Union Act 1871, Public Health Act 1875, Trade 

Disputes Act 1906, Old-Age Pensions Act 1908, National Insurance Act 1911, 

Representation of the People Act 1918, Housing and Town Planning Act 1919, 

Representation of the People (Equal Franchise) Act 1928, Education Act 1944, 

National Health Service Act 1946, National Health Service (Scotland) Act 1947, 

Criminal Justice Act 1948, National Assistance Act 1948, Housing Act 1949, 

Legal Aid and Advice Act 1949, Murder (Abolition of Death Penalty) Act 1965, 

Race Relations Acts 1965, 1968 and 1976, Equal Pay Act 1970, Sex 

Discrimination Acts 1975 and 1986, Employment Protection (Consolidation) Act 

1978, Disability Discrimination Acts 1995 and 2005, Human Rights Act 1998, 

Civil Partnership Act 2004, Equality Acts 2010 and 2016, and the Modern Slavery 

Act 2015 

 

(5) Development of the law of the United Kingdom has also included a recognition of 

certain fundamental values, such as the rule of law, liberty, democracy, fairness, 

solidarity and civic duty 
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(6) The United Kingdom voted in favour of adopting the Universal Declaration of 

Human Rights in the United Nations General Assembly in 1948, which promotes 

these values, and has subsequently ratified many other international human rights 

instruments as set out below in section 1 of the Act 

 

(7) Parliament has protected some of these human rights by the rule of law, 

particularly in the Human Rights Act 1998 

 

(8) All human rights are universal, indivisible, interdependent and interrelated 

 

(9) Parliament now wishes to give further effect to economic, social and cultural 

rights as human rights 

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and  

consent of the Lords Spiritual and Temporal, and Commons, in this present  

Parliament assembled, and by the authority of the same, as follows:— 

 

Introduction 

1 The Purpose of the Act 

(1) The purpose of this Act is to give further effect to and render justiciable economic, 

social and cultural rights as human rights [in the United Kingdom]— 

 (a) consistent with the United Kingdom’s international obligations; 

 (b) in a manner which, as closely as possible, renders the rights no less enforceable 

 than the human rights included in the Human Rights Act 1998. 

(2) The United Kingdom’s international obligations include, in particular, those in the 

International Covenant on Economic, Social and Cultural Rights, in the European Social 

Charter and in the treaties referred to in subsection (3). 

(3) The treaties referred to in subsection (2) are the— 

(a) International Covenant on Civil and Political Rights; 

(b) Convention on the Elimination of All Forms of Racial Discrimination; 

(c) Convention on the Elimination of All Forms of Discrimination Against Women; 

(d) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment; 

(e) Convention on the Rights of the Child; 

(f) Convention on the Rights of Persons with Disabilities; 

(g) Convention Relating to the Status of Refugees; and 

(h) European Convention for the Protection of Human Rights and Fundamental 

Freedoms. 
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 (4) Subsection 1(b) is without prejudice to any provision of this Act which imposes duties 

or confers powers that are not included in the Human Rights Act 1998. 

 

2 The rights, and associated obligations 

(1) Everyone has the economic, social and cultural rights set out in Schedule 1, and 

references in this Act to “the rights” mean the rights set out in Schedule 1. 

(2) Every public authority shall respect, protect and fulfil the rights. 

(3) Every public authority shall take measures to the maximum of its available resources 

with a view to achieving progressively the full realization of the rights. 

(4) In subsection (2)— 

(a) “respect” means refraining from interfering directly or indirectly with the 

enjoyment of the rights; 

(b) “protect” means acting to prevent third parties from interfering with enjoyment of 

the rights; 

(c) “fulfil” means adopting reasonable administrative, budgetary, judicial, 

promotional and other measures, including secondary legislation, towards the full 

realisation of the rights. 

(5) For the purposes of subsection (3), taking measures to the maximum of a public 

authority’s available resources with a view to achieving progressively the full realization 

of the rights means taking measures to the maximum of its available resources which are 

deliberate, concrete, targeted, expeditious and effective.  

(6) Within one month of the commencement of every session of Parliament, the Prime 

Minister shall publish, and lay before Parliament, a report setting out the measures which 

Her Majesty's Government in the United Kingdom proposes to adopt during that session 

towards the realisation of the rights. 

(7) In this section, “public authority” has the same meaning as in section 5(8). 

(8) For section 11(3)(c) of the Equality Act 2006, substitute— 

“a reference to the equality and human rights enactments is a reference to the Human 

Rights Act 1998, the Economic, Social and Cultural Rights Act [20xx], this Act and 

the Equality Act 2010.” 

 

Legislation 

3 Pre-legislative scrutiny 

(1) A Minister of the Crown in charge of a Bill in either House of Parliament must, before 

Second Reading of the Bill, lay before Parliament and submit to the relevant bodies, an 

initial impact assessment which— 

(a) explains the purpose of the Bill; 
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(b) identifies any provisions of the Bill which the Minister considers would respect, 

protect and fulfil any of the rights; 

(c) quantifies the maximum resources which the Minister considers to be available in 

relation to any provisions of the Bill which the Minister considers would fulfil any of 

the rights; 

(d) identifies the rights, if any, which the Minister considers may be negatively 

affected by any of the provisions of the Bill; 

(e) identifies the groups and individuals whom the Minister considers may be so 

affected; 

(f) describes the consultations that the Minister has had with those who may be so 

affected;   

(g) specifies how the Bill would alleviate any negative effects;  

(h) either— 

(i) confirms that the Minister does not consider any of the provisions of the 

Bill to be regressive; or 

(ii) identifies any of the provisions of the Bill which the Minister considers 

may be regressive and, in which case, explains how the Minister proposes to 

ensure that section 5(5) is not contravened; and 

(i) includes a provisional statement to the effect that— 

(i) in the Minister’s view at that time the provisions of the Bill are compatible 

with the rights (“a provisional statement of compatibility”), in which case the 

statement must be accompanied by the reasons for that view; or 

(ii) the Minister is unable at that time to make a provisional statement of 

compatibility but the government nevertheless wishes the House to proceed 

with the Bill (“a provisional statement of incompatibility”), in which case the 

statement must be accompanied by an explanation of the nature and extent of 

the incompatibility, and the reasons for the government’s wish. 

(2) The relevant bodies must consider the Bill and the initial assessment, and must report to 

Parliament on whether in their view the Bill is compatible with the rights.  

(3) The Minister in charge of the Bill must, before Third Reading of the Bill, lay before 

Parliament a final impact assessment which— 

(a) takes into account the reports of the relevant bodies; and 

(b) covers and updates each of the matters in relation to the initial impact assessment 

report which are referred to in subsection (1), including a final statement of 

compatibility or a final statement of incompatibility. 

(4) The assessments, statement, reasons and explanation must be in writing and be 

published in such manner as the Minister considers appropriate. 
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(5) The obligations in sub-section (1) and (3) also apply, mutatis mutandis, on tabling or 

making of— 

(a) government amendments to Bills; 

(b) statutory instruments; and 

(c) Orders-in-Council.   

(6) In this section, “the relevant bodies” means [the Joint Human Rights Select Committee, 

the Commission for Equality and Human Rights, the Scottish Human Rights Commission 

and the Northern Ireland Human Rights Commission]. 

 

4   Declaration of incompatibility 

(1) Subsection (2) applies in any proceedings in which a court determines whether a 

provision of primary legislation is compatible with any of the rights.  

(2) If the court is satisfied that the provision is incompatible with any of the rights, it may 

make a declaration of incompatibility.  

(3) Subsection (4) applies in any proceedings in which a court determines whether a 

provision of subordinate legislation, made in the exercise of a power conferred by primary 

legislation, is compatible with any of the rights.  

(4) If the court is satisfied— 

(a) that the provision is incompatible with any of the rights, and 

(b) that (disregarding any possibility of revocation) the primary legislation concerned 

prevents removal of the incompatibility, 

it may make a declaration of that incompatibility.  

(5) In this section “court” means— 

(a) the Supreme Court; 

(b) the Judicial Committee of the Privy Council; 

(c) the Courts-Martial Appeal Court; 

[(d) in Scotland, the High Court of Justiciary sitting otherwise than as a trial court or 

the Court of Session]; 

(e) in England [and Wales or Northern Ireland], the High Court or the Court of 

Appeal; 

(f) the Court of Protection, in any matter being dealt with by the President of the 

Family Division, the Chancellor of the High Court or a puisne judge of the High 

Court; 

(g) the Upper Tribunal; and 

(h) the Employment Appeal Tribunal 



9 
 

(6) A declaration under this section (“a declaration of incompatibility”)— 

(a) does affect the validity, continuing operation or enforcement of the provision in 

respect of which it is given; and 

(b) is binding on the parties to the proceedings in which it is made, 

      unless the House of Commons resolves otherwise. 

(7) The court may also make an order for meaningful engagement. 

(8) The Crown has the right to intervene in accordance with Schedule 2. 

 

Public authorities 

5   Acts of public authorities 

(1) It is unlawful for a public authority to act in a way which is incompatible with any of 

the rights.  

(2) Subsection (1) does not apply to an act if— 

(a) as the result of one or more provisions of primary legislation, the authority could 

not have acted differently; or 

(b) in the case of one or more provisions of, or made under, primary legislation which 

cannot be read or given effect in a way which is compatible with the right, the 

authority was acting so as to give effect to or enforce those provisions; or 

(c) the authority was acting in accordance with its duties under section 2(2) and (3). 

(3) In any proceedings in which a court is considering whether the authority was acting in 

accordance with its duties under section 2(2) and 3, the court— 

(a) shall not determine that the authority was not acting in accordance with those 

duties on the ground only that alternative means of realising the right are available; 

(b) shall take into account the matters referred to in subsection (4); and 

(c) may make an interim or final order of meaningful engagement. 

(4) The matters to be taken into account are whether: 

(a) a wide range of acts may be possible fully to meet the authority’s duty; 

(b) the acts include emergency relief for those whose needs are urgent; 

(c) the acts are discriminatory; 

(d) the acts have been effectively made known to the public; 

(e) the acts are capable of facilitating the realisation of the relevant right; 
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(f) any deprivation of existing rights is demonstrably justifiable in accordance with 

section 8 (Limitations). 

(5) It is unlawful for a public authority to act in a way which is regressive, unless the court 

is satisfied that— 

(a) the acts and their effects on the enjoyment of the right— 

(i) are reasonably justified, necessary and proportionate; 

(ii) are not directly or indirectly discriminatory; 

(iii) are short-term and of limited duration, including, if introduced in a crisis, 

limited to the duration of the crisis; 

(iv) do not disproportionately negatively affect disadvantaged groups and 

individuals or benefit already advantaged groups at the expense of others; 

(b) the acts were introduced only after— 

(i) the meaningful participation of affected groups and individuals;   

(ii) the most careful consideration of all reasonable alternatives; 

(c) it has consulted on and subsequently prepared an accountability mechanism to 

provide an independent review of the acts and their effects which includes 

meaningful, timely and inexpensive remedies for affected groups and individuals. 

(6) In subsection (5), an act is regressive if it leads, or is likely to lead, directly or 

indirectly, to backward steps in the enjoyment of any of the rights.  

(7) The burden of satisfying the court under subsection (5) shall be on the public authority. 

(8) In this section “public authority” includes— 

(a) a court or tribunal, and 

(b) any person certain of whose functions are functions of a public nature, 

but does not include either House of Parliament or a person exercising functions in 

connection with proceedings in Parliament.  

(9) In determining whether a person’s functions are those of a public nature, the court may 

take into account the public interest in having the function exercised and whether the 

person— 

(a) receives public funds, by contract or otherwise, to carry out the function, 

(b) is exercising statutory powers or duties,  

(c) is taking the place of central government or local authorities, and 

(d) is providing a service at public expense to individual members of the public.  

(10) In relation to a particular act, a person is not a public authority by virtue only of 

subsection (8)(b) if the nature of the act is private. 
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(11) An “act” includes a failure to act but does not include a failure to— 

(a) introduce in, or lay before, Parliament a proposal for legislation, unless such a 

failure in relation to a Minister of the Crown results in the Minister not— 

(i)performing a duty imposed in primary legislation, or 

(ii) exercising a power conferred in primary legislation, 

to make secondary legislation which amounts to the Minister not acting in accordance 

with sections 2(2) or 3; or 

(b) make any primary legislation or remedial order. 

(12) Proceedings under section 5(1)(a) in respect of a judicial act may be brought in 

accordance with Schedule 2 (Judicial acts).  

 

6 Proceedings 

(1) A person who claims that a public authority has acted (or proposes to act) in a way 

which is made unlawful by section 5(1) may— 

(a) bring proceedings against the authority under this Act in the appropriate court or 

tribunal, or 

(b) rely on any of the rights in any legal proceedings, 

if that person is (or would be) a victim of the unlawful act or otherwise has (or would 

have) a sufficient interest in the matter. 

(2) In subsection (1)(a) “appropriate court or tribunal” means such court or tribunal as may 

be determined in accordance with rules; and proceedings against an authority include a 

counterclaim or similar proceeding. 

(3) Proceedings under subsection (1)(a) must be brought before the end of— 

(a) the period of one year beginning with the date on which the act complained of 

took place; or 

(b) such longer period as the court or tribunal considers equitable having regard to all 

the circumstances, 

but that is subject to any rule imposing a stricter time limit in relation to the procedure in 

question.  

(4) In subsection (1)(b) “legal proceedings” includes— 

(a) proceedings brought by or at the instigation of a public authority; and 
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(b) an appeal against the decision of a court or tribunal. 

(5) Nothing in this Act creates a criminal offence.  

(6) In this section “rules” means— 

(a) in relation to proceedings before a court or tribunal outside Scotland, rules made 

by the Lord Chancellor or the Secretary of State for the purposes of this section or 

rules of court, 

[(b) in relation to proceedings before a court or tribunal in Scotland, rules made by the 

Secretary of State for those purposes, 

(c) in relation to proceedings before a tribunal in Northern Ireland— 

(i) which deals with transferred matters; and 

(ii) for which no rules made under paragraph (a) are in force, 

rules made by a Northern Ireland department for those purposes,] 

and includes provision made by order under section 1 of the Courts and Legal Services 

Act 1990.  

(7) In making rules, regard must be had to section 8. 

(8) The Minister who has power to make rules in relation to a particular tribunal may, to 

the extent he considers it necessary to ensure that the tribunal can provide an appropriate 

remedy in relation to an act (or proposed act) of a public authority which is (or would be) 

unlawful as a result of section 5(1), by order add to— 

(a) the relief or remedies which the tribunal may grant; or 

(b) the grounds on which it may grant any of them. 

(9) An order made under subsection (8) may contain such incidental, supplemental, 

consequential or transitional provision as the Minister making it considers appropriate. 

[(10) “The Minister” includes the Northern Ireland department concerned.] 

(11) The following paragraph is inserted into Part 1 of Schedule 1 of the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012— 

"Economic, social and cultural rights 

"47. Civil legal services provided in relation to the rights under the Economic, Social 

and Cultural Rights Act 20xx."  
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7 Judicial remedies 

(1) In relation to any act (or proposed act) of a public authority which the court finds is (or 

would be) unlawful, it may grant such relief or remedy, or make such order, within its 

powers as it considers just and appropriate. 

(2) But damages may be awarded only by a court which has power to award damages, or 

to order the payment of compensation, in civil proceedings. 

(3) No award of damages is to be made unless, taking account of all the circumstances of 

the case, including— 

(a) any other relief or remedy granted, or order made, in relation to the act in question 

(by that or any other court), and 

(b) the consequences of any decision (of that or any other court) in respect of that act, 

the court is satisfied that the award is necessary to afford just satisfaction to the person in 

whose favour it is made.  

(4) A public authority against which damages are awarded is to be treated— 

[(a) in Scotland, for the purposes of section 3 of the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1940 as if the award were made in an action of damages in 

which the authority has been found liable in respect of loss or damage to the person to 

whom the award is made;] 

(b) for the purposes of the Civil Liability (Contribution) Act 1978 as liable in respect 

of damage suffered by the person to whom the award is made.  

(5) In this section— 

“court” includes a tribunal; 

“damages” means damages for an unlawful act of a public authority; and 

“unlawful” means unlawful under section 5(1) and 5(5). 

(6) For the purposes of this section, the powers of a court include the power to make an 

order of non-repetition. 

Permitted limitations 

8 Limitations 

The rights may be subject only to such limitations as are determined by law, and only in so 

far as this may be compatible with the nature of the rights and solely for the purpose of 

promoting the general welfare in a democratic society.  



14 
 

Other proceedings 

9 Safeguard for existing human rights 

A person’s reliance on a right does not restrict— 

(a) any other right or freedom conferred on him or her by or under any law having effect 

in any part of the United Kingdom; or 

(b) his or her right to make any claim or bring any proceedings which he or she could 

make or bring apart from sections 6 to 8. 

 

Supplemental 

10    Orders etc. under this Act 

(1) Any power of a Minister of the Crown to make an order under this Act is exercisable 

by statutory instrument. 

(2) The power of the Lord Chancellor or the Secretary of State to make rules (other than 

rules of court) under [paragraph 1(3) of Schedule 2] and section 6(9) is exercisable by 

statutory instrument. 

(3) [Any statutory instrument made under Schedule 4 must be laid before Parliament]. 

(4) No order may be made by the Lord Chancellor or] the Secretary of State under section 

2(7), 6(8)[or paragraph x of Schedule 4] unless a draft of the order has been laid before, 

and approved by, each House of Parliament. 

(5) [The power of a Northern Ireland department to make— 

(a) rules under [paragraph…of Schedule 2] or section 6(9), or 

(b) an order under section 6(8), 

is exercisable by statutory rule for the purposes of the Statutory Rules (Northern Ireland) 

Order 1979.] 

(6) [Any rules made under [paragraph…of Schedule 2] or section 6(9)shall be subject to 

negative resolution; and section 41(6) of the Interpretation Act Northern Ireland) 1954 

(meaning of “subject to negative resolution”) shall apply as if the power to make the rules 

were conferred by an Act of the Northern Ireland Assembly.] 

(7) [No order may be made by a Northern Ireland department under section 6(8) unless a 

draft of the order has been laid before, and approved by, the Northern Ireland Assembly.] 

 

11    Definitions etc. 

(1) In this Act— 

“amend” includes repeal and apply (with or without modifications); 

“declaration of incompatibility” means a declaration under section 4; 
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“Minister of the Crown” has the same meaning as in the Ministers of the Crown Act 

1975; 

[“Northern Ireland Minister” includes the First Minister and the deputy First Minister 

in Northern Ireland;] 

“primary legislation” means any— 

(a) public general Act; 

(b) local and personal Act;  

(c) private Act;  

(d) Measure of the Church Assembly;  

(e) Measure of the General Synod of the Church of England;  

(f) Order in Council— 

(i) made in exercise of Her Majesty’s Royal Prerogative; 

(ii) [made under section 38(1)(a) of the Northern Ireland Constitution Act 

1973 or the corresponding provision of the Northern Ireland Act 1998]; or  

(iii) amending an Act of a kind mentioned in paragraph (a), (b) or (c); 

and includes an order or other instrument made under primary legislation 

(otherwise than by the Welsh Ministers, the First Minister for Wales, the Counsel 

General to the Welsh Assembly Government, a member of the Scottish 

Executive, a Northern Ireland Minister or a Northern Ireland department) to the 

extent to which it operates to bring one or more provisions of that legislation into 

force or amends any primary legislation; 

“remedial order” means an order [paragraph xx of Schedule 2]; 

“subordinate legislation” means any— 

(a) Order in Council other than one— 

(i) made in exercise of Her Majesty’s Royal Prerogative; 

(ii) [made under section 38(1)(a) of the Northern Ireland Constitution Act1973 

or the corresponding provision of the Northern Ireland Act 1998]; or [made 

under section 38(1)(a) of the Northern Ireland Constitution Act 1973 or the 

corresponding provision of the Northern Ireland Act 1998]; or 

(iii) amending an Act of a kind mentioned in the definition of primary 

legislation; 

(b) [Act of the Scottish Parliament; 

(ba) Measure of the National Assembly for Wales; 

(bb) Act of the National Assembly for Wales;   

(c) Act of the Parliament of Northern Ireland; 
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(d) Measure of the Assembly established under section 1 of the Northern Ireland 

Assembly Act 1973; 

(e) Act of the Northern Ireland Assembly]; 

(f) order, rules, regulations, scheme, warrant, byelaw or other instrument made 

under primary legislation (except to the extent to which it operates to bring one or 

more provisions of that legislation into force or amends any primary legislation); 

(g) order, rules, regulations, scheme, warrant, byelaw or other instrument made 

under legislation mentioned in paragraph (b), (c), (d) or (e) [or made under an 

Order in Council applying only to Northern Ireland]; 

(h) [order, rules, regulations, scheme, warrant, byelaw or other instrument made 

by a member of the Scottish Executive, Welsh Ministers, the First Minister for 

Wales, the Counsel General to the Welsh Assembly Government, a Northern 

Ireland Minister or a Northern Ireland department in exercise of prerogative or 

other executive functions of Her Majesty which are exercisable by such a person 

on behalf of Her Majesty]; 

[“transferred matters” has the same meaning as in the Northern Ireland Act 1998; and 

“tribunal” means any tribunal in which legal proceedings may be brought. 

(2) Schedules 2, 3 [and 4] shall have effect. 

 

12    Short title, commencement, application and extent. 

(1) This Act may be cited as the Economic, Social and Cultural Rights Act 20xx. 

(2) It shall come into force on such day as the Secretary of State may by order appoint; 

and different days may be appointed for different purposes. 

(3) Paragraph (b) of subsection (1) of section 6 applies to proceedings brought by or at the 

instigation of a public authority whenever the act in question took place; but otherwise that 

subsection does not apply to an act taking place before the coming into force of that 

section. 

(4) This Act binds the Crown. 

(5) This Act extends to […..]. 
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S C H E D U L E S 

SCHEDULE 1 

Section 2(1) 

THE RIGHTS 

Economic rights 

1. Everyone has the right to work. 

2. Everyone has the right to vocational training and guidance.  

3. Everyone has the right to the enjoyment of just and favourable conditions of work.  

4. Everyone has the right to form trade unions and join the trade union of their choice for 

the promotion and protection of their economic and social interests.  

5. Trade unions have the right to establish national federations or confederations and 

those confederation have the right to form or join international trade-union 

organizations.  

6. Trade unions have the right to function freely.  

7. All workers and employers have the right to bargain collectively, and the right to 

collective action in cases of conflicts of interest, including the right to strike. 

Social rights 

8. Everyone has the right to social security, including social insurance. 

9. Everyone without adequate resources has the right to social and medical assistance. 

10. Everyone has the right to benefit from social welfare services. 

11. Everyone has the right to an adequate standard of living for that person and their 

dependants, including adequate food, water, sanitation, clothing and housing, and to 

the continuous improvement of living conditions. 

12. Everyone has the right to the enjoyment of the highest attainable standard of physical 

and mental health. 

13. Everyone has the right to education.  

Cultural rights 

14. Everyone has the right to take part in cultural life and to enjoy the benefits of 

scientific progress and its applications.  

15. Everyone has the right to benefit from the protection of the moral and material 

interests resulting from any scientific, literary or artistic production of which he or she 

is the author. 

Non-discrimination  

16. The exercise of these rights is guaranteed without discrimination of any kind, such as 

to race; national, ethnic or social origin; nationality; birth; sex; pregnancy and 

maternity; marital and family status; sexual orientation; gender identity or 

reassignment; language; religion or belief; political or other opinion; age; disability; 

health, economic or social status; property; place of residence or other status. 
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SCHEDULE 2 

Sections 4(8) and 11(2) 

SUPPLEMENTARY PROVISIONS 

 

Interpretation 

 

1 Interpretation of the rights 

(1) A court or tribunal determining a question which has arisen in connection with a right 

may take into account any— 

(a) international law, including judgments, decisions, declarations and opinions of 

international bodies; 

(b) judgments of foreign courts and tribunals; 

whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant to 

the proceedings in which that question has arisen. 

(2) Evidence of any such law, judgment, decision, declaration or opinion is to be given in 

proceedings before any court or tribunal in such manner as may be provided by rules. 

(3) In this section “rules” means rules of court or, in the case of proceedings before a 

tribunal, rules made [as defined]. 

 

2 Interpretation of legislation and common law 

Any court, tribunal or other person or body interpreting any legislation (whenever enacted) 

or applying the common law (whenever laid down) must, so far as it is possible to do so, 

read and give effect to the legislation or common law in a way which is compatible with 

the rights and which promotes the purpose of the Act. 

 

Right of Crown to intervene 

3 Right of Crown to intervene 

(1) Where a court is considering whether to make a declaration of incompatibility, the 

Crown is entitled to notice in accordance with rules of court. 

(2) In any case to which subsection (1) applies— 

(a) a Minister of the Crown (or a person nominated by him), 
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[(b) a member of the Scottish Executive, 

(c) a Northern Ireland Minister, 

(d) a Northern Ireland department], 

is entitled, on giving notice in accordance with rules of court, to be joined as a party to the 

proceedings.  

(3) Notice under subsection (2) may be given at any time during the proceedings. 

(4) A person who has been made a party to criminal proceedings (other than in Scotland) 

as the result of a notice under subsection (2) may, with leave, appeal to the Supreme 

Court against any declaration of incompatibility made in the proceedings. 

(5) In subsection (4)— 

“criminal proceedings” includes all proceedings before the Court Martial Appeal 

Court; and  

“leave” means leave granted by the court making the declaration of incompatibility or 

by the Supreme Court. 

 

Judicial acts 

4 Judicial acts 

(1) Proceedings under section 5(1)(a) in respect of a judicial act may be brought only— 

(a) by exercising a right of appeal; 

[(b) on an application (in Scotland a petition) for judicial review;] or 

(c) in such other forum as may be prescribed by rules. 

(2) That does not affect any rule of law which prevents a court from being the subject of 

judicial review. 

(3) In proceedings under this Act in respect of a judicial act done in good faith, damages 

may not be awarded.  

(4) An award of damages permitted by subsection (3) is to be made against the Crown; but 

no award may be made unless the appropriate person, if not a party to the proceedings, is 

joined. 

(5) In this section— 

“appropriate person” means the Minister responsible for the court concerned, or a 

person or government department nominated by him; 

“court” includes a tribunal; 
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“judge” includes a member of a tribunal, a justice of the peace [(or, in Northern 

Ireland, a lay magistrate)] and a clerk or other officer entitled to exercise the 

jurisdiction of a court; 

“judicial act” means a judicial act of a court and includes an act done on the 

instructions, or on behalf, of a judge; and 

“rules” has the same meaning as in section 6(9). 

 

5 Power to take remedial action  

(1) This section applies if a provision of legislation has been declared under section 4 to be 

incompatible with a right and if an appeal lies— 

(a) all persons who may appeal have stated in writing that they do not intend to do so; 

or 

(b) the time for bringing an appeal has expired and no appeal has been brought within 

that time; or 

(c) an appeal brought within that time has been determined or abandoned. 

(2) If a Minister of the Crown considers that there are compelling reasons for proceeding 

under this section, he may by order make such amendments to the legislation as he 

considers necessary to remove the incompatibility. 

(3) If, in the case of subordinate legislation, a Minister of the Crown considers— 

(a) that it is necessary to amend the primary legislation under which the subordinate 

legislation in question was made, in order to enable the incompatibility to be removed, 

and 

(b) that there are compelling reasons for proceeding under this section, he may by 

order make such amendments to the primary legislation as he considers necessary. 

(4) This section also applies where the provision in question is in subordinate legislation 

and has been quashed, or declared invalid, by reason of incompatibility any of the rights 

and the Minister proposes to proceed under [paragraph…of Schedule 3].  

(5) If the legislation is an Order in Council, the power conferred by subsection (2) or (3) is 

exercisable by Her Majesty in Council. 

(6) In this section “legislation” does not include a Measure of the Church Assembly or of 

the General Synod of the Church of England. 

(7) Schedule 3 makes further provision about remedial orders. 
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SCHEDULE 3 

Section 11(2) 

REMEDIAL ORDERS 

 

[This Schedule would contain provisions similar to those in Schedule 2 of the Human Rights 

Act 1998 covering incidental matters and the procedure to be followed in Parliament where a 

provision of primary or subordinate legislation has been declared incompatible by a court 

under clause 4.] 

 

 

[SCHEDULE 4 

Section xx 

DEROGATION AND RESERVATION 

It is unclear whether a Bill would require this Schedule. The Explanatory Notes include a 

short note which is intended to help inform consideration of the matter.] 

 

http://www.legislation.gov.uk/ukpga/1998/42/schedule/2
https://research.ncl.ac.uk/article22/consultation/

